
BOARD OF ADJUSTMENT AGENDA 
REGULAR MEETING 

MONDAY, JANUARY 25, 2016 
 
 
MEETING:  4:30 P.M. - CITY COUNCIL CHAMBERS 
 

1. Call to Order. 

2. Roll Call. 

3. Public comment period.  The general public is invited to address the Board 
regarding any item on this agenda.  The overall and individual speaking time 
allotments may be limited by the Chair. 

4. Dispense with the reading and approve the minutes of the October 26, 2015, 
Regular Meeting as prepared. 

5. Dispense with the reading and approve the minutes of the November 30, 2015, 
Regular Meeting as prepared. 

6. Dispense with the reading and approve the minutes of the December 28, 2015, 
Regular Meeting as prepared. 

7. Consider a request of Rick Fidler, on behalf of Casey’s Retail Company, Inc., the 
owner of approximately 0.7 acres located at 401 W 23rd St., for approval of a 
Variance to Section 405, Fremont Zoning Ordinance, pertaining to Site 
Development Regulations, particularly street side setbacks. 

8. Consider a request of Justin Cash, on behalf of Ashley Cash, the owner of 
approximately 3.9 acres located at 1242 S Ridge Rd., for approval of a Variance 
to Section 704.c., Fremont Zoning Ordinance, pertaining to Architectural 
Requirements for Accessory Buildings. 

9. Consider a request of Kenneth Heatherly, the owner of approximately 1.3 acres 
located at 302 S Woodland Ct., for approval of a Variance to Section 405, 
Fremont Zoning Ordinance, pertaining to Development Regulations and Table 4-
2, Permitted Uses by Zoning Districts, in particular. 



10. Adjournment. 

THIS MEETING WAS PRECEDED BY PUBLICIZED NOTICE IN THE FREMONT 
TRIBUNE, THE AGENDA DISPLAYED IN THE LOBBY OF THE MUNICIPAL 
BUILDING AND POSTED ONLINE AT WWW.FREMONTNE.GOV IN ACCORDANCE 
WITH THE NEBRASKA OPEN MEETINGS ACT, A COPY OF WHICH IS POSTED 
CONTINUALLY IN THE COUNCIL CHAMBERS FOR PUBLIC INSPECTION, AND 
SAID MEETING IS OPEN TO THE PUBLIC.  A COPY OF THE AGENDA WAS ALSO 
KEPT CONTINUALLY CURRENT AND AVAILABLE TO THE PUBLIC IN THE 
PRINCIPLE OFFICE OF THE DEPARTMENT OF PLANNING, 400 EAST MILITARY 
AVENUE.  THE BOARD OF ADJUSTMENT RESERVES THE RIGHT TO ADJUST 
THE ORDER OF ITEMS ON THIS AGENDA. 
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BOARD OF ADJUSTMENT MINUTES 
REGULAR MEETING 

OCTOBER 26, 2015 – 4:30 PM 
 
 
PRESENT: Chairman, Phil Bang, Members, Brad Fooken, and Skip Sawyer, 

Alternate Member, Scott Brown, and Planning Director, Troy Anderson 
 
ABSENT: Member Curt Friedrich 
 

1. Call to Order.  Chairman Bang called the meeting to order at 4:30 p.m. 
 

2. Roll Call.  A roll call showed three (3) standing members present, one (1) 
alternate member present, and one (1) standing member absent – a quorum was 
established. 

 
Chairman Bang then read the following statement: This meeting was preceded by 
publicized notice in the Fremont Tribune, the agenda displayed in the lobby of the 
Municipal Building and posted online at www.fremontne.gov in accordance with the 
Nebraska open meetings act, a copy of which is posted continually in the council 
chambers for public inspection and said meeting is open to the public. A copy of the 
agenda was also kept continually current and available to the public in the principle 
office of the Department of Planning, 400 East Military Avenue.  The Planning 
Commission reserves the right to adjust the order of items on this agenda.  This meeting 
is hereby declared to be duly convened and in open session. 
 

3. Elect a Chair and Vice-Chair in accordance with Board By-laws. 

Chairman Bang opened the floor to Chair nominations.  It was moved by Member 
Fooken, and seconded by Member Sawyer, to nominate Chairman Bang to 
continue to serve as Chair for the remainder of the calendar year.  A roll call vote 
showed all members present voting aye – the motion carried unanimously. 

Chairman Bang then opened the floor to Vice-Chair nominations.  It was moved 
by Member Fooken, and seconded by Member Sawyer, to nominate Curt 
Friedrich as Vice-Chair for the remainder of the calendar year.  A roll call vote 
showed all members present voting aye – the motion carried unanimously. 

 
4. Public comment period. 

Chairman Bang opened the floor to public comments. 

Hearing none, Bang closed the floor and proceeded onto the regular agenda. 
 

5. Minutes of the June 29, 2014, Regular Meeting. 

Chairman Bang read the item into the record.  Hearing no discussion, Bang 
entertained a motion. 

Motion:  It was moved by Member Fooken, and seconded by Member Sawyer, 
to dispense with the reading of the minutes and approve the minutes as 

http://www.fremontne.gov/
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provided. A roll call vote showed all members present voting aye – the motion 
carried unanimously. 

 
6. Minutes of the September 28, 2014, Regular Meeting. 

Chairman Bang read the item into the record.  Hearing no discussion, Bang 
entertained a motion. 

Motion:  It was moved by Member Fooken, and seconded by Member Sawyer, 
to dispense with the reading of the minutes and approve the minutes as 
provided. A roll call vote showed all members present voting aye – the motion 
carried unanimously. 

 
7. Consider a request of Robert Steenblock, on behalf of Fremont Presbyterian 

Church, the owner of approximately 1.6 acres located at 520 W. Linden Ave., for 
approval of a Variance to Section 405, Fremont Zoning Ordinance, pertaining to 
Site Development Regulations, particularly street side setbacks. 

Chairman Bang read the item into the record.  Bang then proceeded to open the 
floor to appellant arguments.  Representative of the appellant, Robert 
Steenblock, presented their case, arguing issues relating to main entrance 
orientation, sidewalks and lack of objection from neighboring property owners.  
Following comments from Mr. Steenblock, appellant representative John Ashley 
argued organization visioning, programming and traffic as reasons for granting 
the variance.  Following comments from Mr. Ashley, appellant representative 
Dan Martinez argued main entrance orientation, visibility impediments, on-site 
maneuvering, and other examples of similar circumstances in the community. 

Hearing nothing further from the appellant, Bang closed the floor to appellant 
arguments and proceeded to open the floor to public hearing. 

Hearing no comments from the public, Bang closed the floor to public hearing 
and opened the floor to appellee arguments.  Planning Director Anderson 
recommended disapproval as the hardship claimed by the applicant was both 
self-inflicted and pecuniary. 

Hearing no other comments from City Staff, Bang closed the floor to appellee 
arguments and opened the floor to Board discussion and action.  The Board 
discussed the various appellant arguments. Hearing no further discussion, Bang 
entertained a motion. 

Motion:  It was moved by Member Sawyer, and seconded by Member Brown, to 
approve the variance request which authorizes a reduction in the street yard 
setback as requested.  A roll call vote showed all members present voting aye – 
the motion carried unanimously. 

 
8. Consider a request of the Dodge County Highway Department, the owner of 

approximately 9.2 acres located at 2260 Co. Rd. 19, for approval of a Variance to 
subsection 906.b.1., Fremont Zoning Ordinance, pertaining to Off-Street Parking 
Design Standards, particularly pavement and drainage. 

Chairman Bang read the item into the record.  Bang then proceeded to open the 
floor to appellant arguments.  Representative of the appellant, Alan Doll, 
presented their case, arguing issues relating to pre-existing conditions of the site, 
surrounding residents and business having similar improvements, neighboring 
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developments having been granted similar requests, the private nature of the 
business and funding.  Following comments from Mr. Doll, appellant 
representative Clark Boschult argued organizational operations, City regulations 
applicable to administrative approvals, and other variances granted. 

Hearing nothing further from the appellant, Bang closed the floor to appellant 
arguments and proceeded to open the floor to public hearing. 

Hearing no comments from the public, Bang closed the floor to public hearing 
and opened the floor to appellee arguments.  Planning Director Anderson 
recommended disapproval as the hardship claimed by the applicant was both 
self-inflicted and pecuniary. 

Hearing no other comments from City Staff, Bang closed the floor to appellee 
arguments and opened the floor to Board discussion and action.  The Board 
discussed the various appellant arguments. Hearing no further discussion, Bang 
entertained a motion. 

Motion:  It was moved by Member Bang, and seconded by Member Sawyer, to 
approve a modified variance request wherein parking facilities, not including 
walkways, handicap parking stalls and drive approaches, need not be paved.  A 
roll call vote showed three (3) members voting aye and one (1) member, Member 
Fooken, voting nay – the motion failed. 
 

9. Adjournment 

Hearing no further business, Chairman Bang adjourned the meeting at 
approximately 6:00 p.m. 

 
APPROVED: 
 
 
  
   Phil Bang, Chairman 
 

ATTEST: 
 
 
  
   Troy Anderson, Planning Director 
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BOARD OF ADJUSTMENT MINUTES 
REGULAR MEETING 

NOVEMBER 30, 2015 – 4:30 PM 
 
 
PRESENT: Chairman, Phil Bang, Members, Scott Brown, and Brad Fooken, and 

Planning Director, Troy Anderson 
 
ABSENT: Members, Curt Friedrich, and Skip Sawyer 
 

1. Call to Order.  Chairman Bang called the meeting to order at 4:30 p.m. 
 

2. Roll Call.  A roll call showed three (3) standing members present and two (2) 
standing members absent – due to a lack of quorum the regularly scheduled 
meeting of the Board was duly cancelled. 

 
APPROVED: 
 
 
  
   Phil Bang, Chairman 
 

ATTEST: 
 
 
  
   Troy Anderson, Planning Director 
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BOARD OF ADJUSTMENT MINUTES 
REGULAR MEETING 

DECEMBER 28, 2015 – 4:30 PM 
 
 
PRESENT: Members, Scott Brown, Brad Fooken, and Skip Sawyer, and Planning 

Director, Troy Anderson 
 
ABSENT: Chairman, Phil Bang, and Member, Curt Friedrich 
 

1. Call to Order.  In accordance with Article I.2., Board of Adjustment By-Laws, in 
the absence of both the Chair and Vice-Chair, the Planning Director or their 
designee shall preside temporarily until such time as a Chair can be selected; 
Director Anderson called the meeting to order at 4:30 p.m. 

 
2. Roll Call.  A roll call showed three (3) standing members present and two (2) 

standing members absent – due to a lack of quorum the regularly scheduled 
meeting of the Board was duly cancelled. 

 
APPROVED: 
 
 
  
   Scott Brown, Member 
 

ATTEST: 
 
 
  
   Troy Anderson, Planning Director 



Staff Report 

 

TO:  Board of Adjustment 

FROM:  Troy Anderson, Director of Planning 

DATE:  January 25, 2016 

SUBJECT: Variance Request – 401 W 23rd St. 
 
 

 

Background:  Rick Fidler, agent for the owner of approximately 0.7 acres located at 401 W 23rd 

St., is requesting approval of a variance reducing the street side setback from fifteen (15) feet 

to nine (9) feet. 

The subject property is located at the southwest corner of W 23rd St. and N I St. and is currently 

zoned CC Community Commercial.  Properties to the North, opposite W 23rd St., consist of 

offices (medical offices in particular), property to the East, opposite N I St., is listed as a cocktail 

lounge, properties to the South, opposite W 22nd St. are one-family dwellings, and property to 

the West is identified as multi-family residential. 

The owner is proposing a sixteen (16) foot by thirty-six (36) foot addition to an existing 

retail/convenience market which encroaches into the street yard setback a distance of six (6) 

feet.  According to subsection 703.b., Fremont Zoning Ordinance (FZO), every part of a required 

yard shall be open and unobstructed from finished grade upward.  There are exceptions 

including architectural projections, including roofs which cover porches, enclosed porches, 

window sills, belt courses, cornices, eaves, flues and chimneys, and ornamental features which 

may project three (3) feet into a required yard. (FZO § 703.b.1.)  Unfortunately, structural 

elements more than three (3) feet above or below the adjacent ground level must be set back a 

distance of twenty (20) feet from any street property line. (FZO § 703.b.2.) 

In response to the appellant’s letter, attached hereto and incorporate herein, Staff has 

prepared the following: 

 Regarding the size of the property, the subject property consists of approximately thirty-

one thousand (31,000) square feet and according to Table 4-3, FZO, only six thousand 

(6,000) square feet is required for properties located in CC Community Commercial 

zoning districts.  With that being said, according to our calculations, after building 

setbacks are subtracted there is approximately twenty-two thousand (22,000) square 

feet of buildable area on the subject property.  Also, the minimum lot width for a 

property located in a CC Community Commercial zoning district is fifty (50) feet.  The 



subject property has a lot width of no less than one hundred sixteen (116) feet.  

Therefore the size of the property does not appear to be a hardship. 

 Regarding the existing layout of the store, the existing layout of the store is currently 

legal and in conformance with codes and ordinances of the City and is not a hardship 

unique to the land in question and may be interpreted as a claim merely for the sake of 

having a larger building (ref. Alumni Control Board v. City of Lincoln). 

 Regarding expanded offerings of quality food service products, convenience items and 

automotive fueling services, limitations in products and services being offered to 

patrons or clients of the business is not considered a hardship unique to the land in 

question and may be interpreted as a claim for increased profits which the courts have 

determined as insufficient for granting a variance (ref. Bowman, v. City of York). 

 Regarding highest and best use of the property, the highest and best use of the property 

is not considered a hardship unique to the land in question and may be interpreted as a 

claim for increased profits which the courts have determined as insufficient for granting 

a variance (ref. Bowman, v. City of York). 

Staff recommends disapproval because any hardship claimed by the applicant appears to be 

either self-inflicted or pecuniary (case law relating to self-inflicted variances and variances 

relating to increased profits or financial gain are provided at the conclusion of Staff’s Report).  

Also, please be advised that neither a site development permit (i.e. site plan approval) 

application nor a building permit application has been submitted for the improvements 

described herein. 

Nebraska Revised Statutes relating to the Board of Adjustment and Variances 

Nebraska Revised Statutes (NRS) section 19-907 requires the local legislative body [enforcing 

zoning regulations] to provide for the appointment of a board of adjustment (Board) – any 

action of which shall not exceed the powers granted to it by the State.  NRS section 19-910, and 

similarly FZO § 129.c., details the powers of the Board as follows: 

(1) The board of adjustment shall, subject to such appropriate conditions and safeguards 

as may be established by the legislative body, have only the following powers: (a) To 

hear and decide appeals when it is alleged there is error in any order, requirement, 

decision, or determination made by an administrative official or agency based on or 

made in the enforcement of any zoning regulation or any regulation relating to the 

location or soundness of structures, except that the authority to hear and decide 

appeals shall not apply to decisions made under subsection (3) of section 19-929; (b) to 

hear and decide, in accordance with the provisions of any zoning regulation, requests 

for interpretation of any map; and (c) when by reason of exceptional narrowness, 

shallowness, or shape of a specific piece of property at the time of the enactment of the 

zoning regulations, or by reason of exceptional topographic conditions or other 

extraordinary and exceptional situation or condition of such piece of property, the strict 



application of any enacted regulation under this section and sections 19-901, 19-903 to 

19-904.01, and 19-908 would result in peculiar and exceptional practical difficulties to or 

exceptional and undue hardships upon the owner of such property, to authorize, upon 

an appeal relating to the property, a variance from such strict application so as to 

relieve such difficulties or hardship, if such relief may be granted without substantial 

detriment to the public good and without substantially impairing the intent and purpose 

of any ordinance or resolution. 

(2) No such variance shall be authorized by the board unless it finds that: (a) The strict 

application of the zoning regulation would produce undue hardship; (b) such hardship is 

not shared generally by other properties in the same zoning district and the same 

vicinity; (c) the authorization of such variance will not be of substantial detriment to 

adjacent property and the character of the district will not be changed by the granting 

of the variance; and (d) the granting of such variance is based upon reason of 

demonstrable and exceptional hardship as distinguished from variations for purposes 

of convenience, profit, or caprice. No variance shall be authorized unless the board 

finds that the condition or situation of the property concerned or the intended use of 

the property is not of so general or recurring a nature as to make reasonably practicable 

the formulation of a general regulation to be adopted as an amendment to the zoning 

regulations. 

(3) In exercising the powers granted in this section, the board may, in conformity with 

sections 19-901 to 19-915, reverse or affirm, wholly or partly, or may modify the order, 

requirement, decision, or determination appealed from, and may make such order, 

requirement, decision, or determination as ought to be made, and to that end shall have 

all the powers of the officer from whom the appeal is taken. The concurring vote of four 

members of the board shall be necessary to reverse any order, requirement, decision, or 

determination of any such administrative official, or to decide in favor of the applicant 

on any matter upon which it is required to pass under any such regulation or to effect 

any variation in such regulation. [emphasis added] 

Subsection 1209.c.2., FZO, continues to read, “The Board of Adjustment shall make findings 

that the requirements of Section 1209.c.1. have been met by the applicant for a variance.”  

And, subsection 1209.c.3, FZO, “Conditions for Grant of Variance.  (a) In granting any variance, 

the Board of Adjustment may prescribe appropriate conditions and safeguards in conformity 

with these regulations. Violation of such conditions and safeguards, when made a part of the 

terms under which the variance is granted, shall be deemed a violation of these regulations and 

punishable under Section 1214 of these regulations.  (b) Under no circumstances shall the 

Board of Adjustment grant a variance to allow a use not permissible under the terms of these 

regulations in the district involved, or any use expressly or by implication prohibited by the 

terms of these regulations in said district.  (c) No non-conforming use of neighboring lands, 

structures, or buildings in the same district and no permitted or non-conforming use of lands, 



structures, or buildings in other districts shall be considered grounds for the issuance of a 

variance.” 

Case Law 

In the case of Frank v. Russell, the Scottsbluff, Nebraska, Board of Adjustment granted a 

variance, reducing the building setback from forty (40) feet to twenty-seven (27) feet, to allow 

for the construction of a residential building.  The neighbors appealed the decision to District 

Court.  The District Judge upheld the decision of the Board of Adjustment.  The decision was 

then appealed to the Nebraska Supreme Court.  The state supreme court reversed the decision 

of the lower court, finding the decision “unreasonable and arbitrary” and that the variance was 

“destructive … of the spirit of the ordinance.”  The court focused specifically on the fact that the 

owners created their own hardship with knowledge of what the ordinances prohibited – 

specifically, “It would certainly be unreasonable to allow one to create his own hardship and 

difficulty and take advantage of it to the prejudice of innocent parties.”  The courts also 

provided the following: 

It appears that the rule respecting the right of a board of 

adjustment, such as the one here, to grant a variance from zoning 

regulations on the ground of unnecessary hardship is generally 

that it may not be granted: Unless the denial would constitute an 

unnecessary and unjust invasion of the right of property; if the 

grant relates to a condition or situation special and peculiar to 

the applicant; if it relates only to a financial situation or 

hardship to the applicant; if the hardship is based on a 

condition created by the applicant; if the hardship was 

intentionally created by the owner; if the variation would be in 

derogation of the spirit, intent, purpose, or general plan of the 

zoning ordinance; if the variation would affect adversely or 

injure or result in injustice to others; or ordinarily if the 

applicant purchased his premises after enactment of the 

ordinance. [emphasis added] 

In the case of Alumni Control Board v. City of Lincoln, a fraternity requested a variance that 

would allow it to construct a larger building than was allowed by the city zoning code and that 

would allow it to vary off-street parking requirements.  The requested variance was denied by 

the zoning board of appeals, and the district court.  The Nebraska Supreme Court affirmed the 

denial pointing out that the requirements imposed by the code were reasonable, and that 

granting the variances would “be in derogation of the spirit and intent and general plan of the 

zoning ordinance.”  Ultimately, the court concluded that the “mere fact that the plaintiff would 

like to have a fraternity house of larger dimensions does not establish practical difficulty in 

complying with the ordinance.” 

In the case of Bowman, v. City of York, a company applied for a variance that would allow it to 

build the rear wall of a warehouse within one foot of the property line that divided its property 



from the residential property of the Bowmans, whereas the zoning code required a fifteen foot 

setback.  The board of adjustment granted the variance and the Bowmans appealed.  In this 

case the District Court reversed the granting of the variance and the decision was appealed to 

the Nebraska Supreme Court.  The Supreme Court found that the application of the code would 

not produce undue hardship. The court also held that the company’s sole stated hardship, 

wanting to increase profits, did not constitute sufficient hardship to justify granting a variance, 

stating that “it does not provide a basis for riding roughshod over the rights of others by 

obtaining a variance from zoning regulations with which the rest of the community must live.” 

In summary, the Nebraska Supreme Court, as demonstrated herein, has established significant 

guidance to Boards considering variance requests.  First, there is not sufficient hardship when 

the party seeking the variance created their own hardship, secondly, simply wanting to deviate 

from zoning regulations does not alone constitute sufficient hardship, and finally, wanting to 

increase profits does not alone constitute sufficient hardship. 

Fiscal Impact:  N/A 
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Staff Report 

 

TO:  Board of Adjustment 

FROM:  Troy Anderson, Director of Planning 

DATE:  January 25, 2016 

SUBJECT: Variance Request – 1242 S Ridge Rd. 
 
 

 

Background:  Justin Cash, agent for the owner of approximately 3.9 acres located at 1242 S 

Ridge Rd., is requesting approval of a variance waiving the architectural requirement for 

accessory buildings. 

The subject property is located at the end of Mary Jo Circle, a private street approximately four 

hundred (400) feet in length immediately east of Ridge Rd. in the Olmstead Estates Subdivision, 

and is currently zoned RL Residential Lake.  Properties to the North, East, South and West, 

opposite Ridge Rd., are either one-family dwellings or unimproved lake front property, 

identified as residential on the Dodge County tax rolls, and are similarly zoned RL Residential 

Lake. 

The owner is proposing construction of a nine hundred eighty-eight (988) square foot detached 

accessory structure.  According to subsection 704.c.1., Fremont Zoning Ordinance (FZO), 

“Exterior building materials and architectural designs used for all accessory buildings over 150 

square feet and detached garage accessory buildings for single-family detached, single-family 

attached or duplex residential structures shall be consistent with the character of, or 

architecturally harmonious with, the existing primary residential structure.”  Also, subsection 

704.c.2, FZO, continues to read, “Exterior materials shall be non-reflective and shall be of a 

color, material, and scale comparable to existing residential structures in the immediate area. 

Permanent siding shall be, or simulate, wood, wood shingles, brick, masonry, or tile. The roof 

shall be pitched with a minimum vertical rise of 2.5 inches for each 12 inches of horizontal run. 

Roof construction shall be of non-reflective materials, which either are or simulate the 

appearance of asphalt, wood shingles, tile, or rock.” [emphasis added] 

The primary residential structure, and similarly a detached garage currently erected on the 

property, are finished with vinyl siding and asphalt shingles.  The exterior finishes of the 

proposed detached accessory structure consist of pre-finished metal panels on both the walls 

and the roof and are therefore not consistent with the character of, or architecturally 

harmonious with, the existing primary residential structure. 



In response to the appellant’s letter, attached hereto and incorporate herein, Staff has 

prepared the following: 

 Just for clarification, the subject property is zoned RL Residential Lake rather than RR 

Rural Residential as suggested by the appellant. 

 Regarding the lack of neighbors, or more generally the lack of visibility, NRS 19-910 

limits power of the Board to (a) enforcement errors, (b) map interpretations, or (3) 

hardships relating to exceptional narrowness, shallowness, shape, or topography of the 

land; whether or not the building can be seen is not a hardship that does not afford the 

property owner the opportunity to comply with codes and ordinances of the City. 

 Regarding exposure and extreme weather elements, the International Residential Code 

(IRC) [c. 2012] requires all building located in eastern Nebraska, and the Midwest in 

general, to be designed to withstand ninety (90) mile per hour wind speeds with 

coefficients for various exposure categories; there is no evidence to suggest that the use 

of vinyl siding and/or asphalt shingles will compromise compliance with these design 

requirements. 

Staff recommends disapproval because any hardship claimed by the applicant appears to be 

either self-inflicted or pecuniary (case law relating to self-inflicted variances and variances 

relating to increased profits or financial gain are provided at the conclusion of Staff’s Report).  

Also, please be advised that a building permit application has not been submitted for the 

improvements described herein. 

Nebraska Revised Statutes relating to the Board of Adjustment and Variances 

Nebraska Revised Statutes (NRS) section 19-907 requires the local legislative body [enforcing 

zoning regulations] to provide for the appointment of a board of adjustment (Board) – any 

action of which shall not exceed the powers granted to it by the State.  NRS section 19-910, and 

similarly FZO § 129.c., details the powers of the Board as follows: 

(1) The board of adjustment shall, subject to such appropriate conditions and safeguards 

as may be established by the legislative body, have only the following powers: (a) To 

hear and decide appeals when it is alleged there is error in any order, requirement, 

decision, or determination made by an administrative official or agency based on or 

made in the enforcement of any zoning regulation or any regulation relating to the 

location or soundness of structures, except that the authority to hear and decide 

appeals shall not apply to decisions made under subsection (3) of section 19-929; (b) to 

hear and decide, in accordance with the provisions of any zoning regulation, requests 

for interpretation of any map; and (c) when by reason of exceptional narrowness, 

shallowness, or shape of a specific piece of property at the time of the enactment of the 

zoning regulations, or by reason of exceptional topographic conditions or other 

extraordinary and exceptional situation or condition of such piece of property, the strict 

application of any enacted regulation under this section and sections 19-901, 19-903 to 



19-904.01, and 19-908 would result in peculiar and exceptional practical difficulties to or 

exceptional and undue hardships upon the owner of such property, to authorize, upon 

an appeal relating to the property, a variance from such strict application so as to 

relieve such difficulties or hardship, if such relief may be granted without substantial 

detriment to the public good and without substantially impairing the intent and purpose 

of any ordinance or resolution. 

(2) No such variance shall be authorized by the board unless it finds that: (a) The strict 

application of the zoning regulation would produce undue hardship; (b) such hardship is 

not shared generally by other properties in the same zoning district and the same 

vicinity; (c) the authorization of such variance will not be of substantial detriment to 

adjacent property and the character of the district will not be changed by the granting 

of the variance; and (d) the granting of such variance is based upon reason of 

demonstrable and exceptional hardship as distinguished from variations for purposes 

of convenience, profit, or caprice. No variance shall be authorized unless the board 

finds that the condition or situation of the property concerned or the intended use of 

the property is not of so general or recurring a nature as to make reasonably practicable 

the formulation of a general regulation to be adopted as an amendment to the zoning 

regulations. 

(3) In exercising the powers granted in this section, the board may, in conformity with 

sections 19-901 to 19-915, reverse or affirm, wholly or partly, or may modify the order, 

requirement, decision, or determination appealed from, and may make such order, 

requirement, decision, or determination as ought to be made, and to that end shall have 

all the powers of the officer from whom the appeal is taken. The concurring vote of four 

members of the board shall be necessary to reverse any order, requirement, decision, or 

determination of any such administrative official, or to decide in favor of the applicant 

on any matter upon which it is required to pass under any such regulation or to effect 

any variation in such regulation. [emphasis added] 

Subsection 1209.c.2., FZO, continues to read, “The Board of Adjustment shall make findings 

that the requirements of Section 1209.c.1. have been met by the applicant for a variance.”  

And, subsection 1209.c.3, FZO, “Conditions for Grant of Variance.  (a) In granting any variance, 

the Board of Adjustment may prescribe appropriate conditions and safeguards in conformity 

with these regulations. Violation of such conditions and safeguards, when made a part of the 

terms under which the variance is granted, shall be deemed a violation of these regulations and 

punishable under Section 1214 of these regulations.  (b) Under no circumstances shall the 

Board of Adjustment grant a variance to allow a use not permissible under the terms of these 

regulations in the district involved, or any use expressly or by implication prohibited by the 

terms of these regulations in said district.  (c) No non-conforming use of neighboring lands, 

structures, or buildings in the same district and no permitted or non-conforming use of lands, 



structures, or buildings in other districts shall be considered grounds for the issuance of a 

variance.” 

Case Law 

In the case of Frank v. Russell, the Scottsbluff, Nebraska, Board of Adjustment granted a 

variance, reducing the building setback from forty (40) feet to twenty-seven (27) feet, to allow 

for the construction of a residential building.  The neighbors appealed the decision to District 

Court.  The District Judge upheld the decision of the Board of Adjustment.  The decision was 

then appealed to the Nebraska Supreme Court.  The state supreme court reversed the decision 

of the lower court, finding the decision “unreasonable and arbitrary” and that the variance was 

“destructive … of the spirit of the ordinance.”  The court focused specifically on the fact that the 

owners created their own hardship with knowledge of what the ordinances prohibited – 

specifically, “It would certainly be unreasonable to allow one to create his own hardship and 

difficulty and take advantage of it to the prejudice of innocent parties.”  The courts also 

provided the following: 

It appears that the rule respecting the right of a board of 

adjustment, such as the one here, to grant a variance from zoning 

regulations on the ground of unnecessary hardship is generally 

that it may not be granted: Unless the denial would constitute an 

unnecessary and unjust invasion of the right of property; if the 

grant relates to a condition or situation special and peculiar to 

the applicant; if it relates only to a financial situation or 

hardship to the applicant; if the hardship is based on a 

condition created by the applicant; if the hardship was 

intentionally created by the owner; if the variation would be in 

derogation of the spirit, intent, purpose, or general plan of the 

zoning ordinance; if the variation would affect adversely or 

injure or result in injustice to others; or ordinarily if the 

applicant purchased his premises after enactment of the 

ordinance. [emphasis added] 

In the case of Alumni Control Board v. City of Lincoln, a fraternity requested a variance that 

would allow it to construct a larger building than was allowed by the city zoning code and that 

would allow it to vary off-street parking requirements.  The requested variance was denied by 

the zoning board of appeals, and the district court.  The Nebraska Supreme Court affirmed the 

denial pointing out that the requirements imposed by the code were reasonable, and that 

granting the variances would “be in derogation of the spirit and intent and general plan of the 

zoning ordinance.”  Ultimately, the court concluded that the “mere fact that the plaintiff would 

like to have a fraternity house of larger dimensions does not establish practical difficulty in 

complying with the ordinance.” 

In the case of Bowman, v. City of York, a company applied for a variance that would allow it to 

build the rear wall of a warehouse within one foot of the property line that divided its property 



from the residential property of the Bowmans, whereas the zoning code required a fifteen foot 

setback.  The board of adjustment granted the variance and the Bowmans appealed.  In this 

case the District Court reversed the granting of the variance and the decision was appealed to 

the Nebraska Supreme Court.  The Supreme Court found that the application of the code would 

not produce undue hardship. The court also held that the company’s sole stated hardship, 

wanting to increase profits, did not constitute sufficient hardship to justify granting a variance, 

stating that “it does not provide a basis for riding roughshod over the rights of others by 

obtaining a variance from zoning regulations with which the rest of the community must live.” 

In summary, the Nebraska Supreme Court, as demonstrated herein, has established significant 

guidance to Boards considering variance requests.  First, there is not sufficient hardship when 

the party seeking the variance created their own hardship, secondly, simply wanting to deviate 

from zoning regulations does not alone constitute sufficient hardship, and finally, wanting to 

increase profits does not alone constitute sufficient hardship. 

Fiscal Impact:  N/A 
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Staff Report 

 

TO:  Board of Adjustment 

FROM:  Troy Anderson, Director of Planning 

DATE:  January 25, 2016 

SUBJECT: Variance Request – 302 S Woodland Ct. 
 
 

 

Background:  Kenneth Heatherly, owner of approximately 1.3 acres located at 302 S Woodland 

Ct., is requesting approval of a variance authorizing addition of a kitchen sink to a cabana house 

currently under construction subsequently authorizing two (2) one-family dwellings to be 

located on one (1) lot in an RL Residential Lake zoning district. 

The subject property is located at 302 S Woodland Ct., and is currently zoned RL Residential 

Lake.  Properties to the North, East, South and West, opposite Woodland Ct., are either one-

family dwellings or unimproved lake front property, identified as residential on the Dodge 

County tax rolls, and are similarly zoned RL Residential Lake. 

The appellant contacted our offices late last summer and described development plans for 

construction of a detached … After informing the appellant that what he was describing met 

the definition of dwelling unit (as that term is defined in the International Residential Code 

(IRC)) and that Fremont zoning codes did not allow more than one (1) one-family dwelling (i.e. 

single-family residence) to be constructed on a single lot or tract (see explanation of single-

family residential) in an RL Residential Lake zoning district.  Subsequently the appellant 

provided a statement (ref. e-mail from Ken Heatherly to Troy Anderson dated July 6, 2015) that 

after discussing the details with his wife, “We have decided on an approach.  We plan to 

remove the sink.  Per section R306, the structure then does not qualify as a dwelling unit.  An 

updated floor plan is attached.”  Shortly thereafter the appellant submitted a complete building 

permit application for the construction of a cabana, void of a kitchen sink, and after reviewing 

the plans Staff issued a building permit in September of 2015. 

Staff recommends disapproval because the Board of Adjustment lacks the authority to grant a 

variance to the use of land. 

Nebraska Revised Statutes relating to the Board of Adjustment and Variances 

Nebraska Revised Statutes (NRS) section 19-907 requires the local legislative body [enforcing 

zoning regulations] to provide for the appointment of a board of adjustment (Board) – any 



action of which shall not exceed the powers granted to it by the State.  NRS section 19-910, and 

similarly FZO § 129.c., details the powers of the Board as follows: 

(1) The board of adjustment shall, subject to such appropriate conditions and 

safeguards as may be established by the legislative body, have only the following 

powers: (a) To hear and decide appeals when it is alleged there is error in any order, 

requirement, decision, or determination made by an administrative official or agency 

based on or made in the enforcement of any zoning regulation or any regulation 

relating to the location or soundness of structures, except that the authority to hear and 

decide appeals shall not apply to decisions made under subsection (3) of section 19-929; 

(b) to hear and decide, in accordance with the provisions of any zoning regulation, 

requests for interpretation of any map; and (c) when by reason of exceptional 

narrowness, shallowness, or shape of a specific piece of property at the time of the 

enactment of the zoning regulations, or by reason of exceptional topographic 

conditions or other extraordinary and exceptional situation or condition of such piece of 

property, the strict application of any enacted regulation under this section and 

sections 19-901, 19-903 to 19-904.01, and 19-908 would result in peculiar and 

exceptional practical difficulties to or exceptional and undue hardships upon the 

owner of such property, to authorize, upon an appeal relating to the property, a 

variance from such strict application so as to relieve such difficulties or hardship, if such 

relief may be granted without substantial detriment to the public good and without 

substantially impairing the intent and purpose of any ordinance or resolution. [emphasis 

added] 

It must be emphasized that variances are not for the “use of land.” Use variances are not 

permitted and are illegal in the State of Nebraska. If a property owner wants to obtain a change 

of use, a rezoning should be requested. Variances are only granted for purposes of giving 

property owners relief from the area requirements of the zoning ordinance, such as setbacks, 

including side yards, front yards and rear yards or other dimensional requirements. (Nebraska 

Planning Handbook 1st ed., 2002, p. 5-7) 

Fiscal Impact:  N/A 
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